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E N D O R S E M E N T 
 
 
[1]      This action involves claims arising from the failure of a Country Style franchise.  
Andralex Food Services Inc. (“Andralex”), the franchisee, sues the franchisor, Country Style 
Food Services Inc., and related companies, a consultant, Roger Noble, and the lender of funds to 
the franchisee, the Canadian Imperial Bank of Commerce (“CIBC”).  Claims are also asserted 
against Sue Fedorink, a Senior Small Business Banking Officer with the CIBC. 

[2]      In its Statement of Claim Andralex advances several types of allegations against the 
CIBC and Ms. Fedorink: 

(i) negligence and breach of a duty of care allegedly owed to the plaintiff;  

(ii) breach of a fiduciary duty allegedly owed to the plaintiff; 

(iii) negligent misrepresentation, including breaches of the Competition Act; and, 

(iv) conspiracy with all the other defendants “to use unlawful means directed against the 
Plaintiff, knowing in the circumstances that the Plaintiff would suffer irreparable 
harm” (Statement of Claim, paragraphs 82 and 83). 
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[3]      The CIBC and Ms. Fedorink seek orders under Rules 21.01(1)(b) and 21.03(d) striking 
out (i) the claims against Ms. Fedorink in her personal capacity; and (ii) the claims of conspiracy 
against the CIBC and Ms. Fedorink. 

[4]      On a motion under Rule 21 the threshold for sustainability of pleadings is very low: 
Montreal Trust Co. of Canada v. ScotiaMcLeod Inc. (1995), 129 D.L.R. (4th) 711 (Ont. C.A.), at 
p. 725.  A court should strike out a claim only where it is plain and obvious that the action could 
not possibly succeed or that no reasonable cause of action has been shown: Hunt v. Carey 
Canada Inc., [1990] 2 S.C.R. 959, at p. 977. 

Claims against Ms. Fedorink personally 

[5]      Counsel for the moving parties submitted that the court should strike the claims against 
Ms. Fedorink in her personal capacity since the Statement of Claim does not plead that her 
actions were tortious or that she acted outside the scope of her employment.  Andralex’s counsel 
counters that the pleading implies a special relationship between Ms. Fedorink and the plaintiff 
and that since the threshold to preserve a pleading is low, it would be premature to strike the 
claim against Ms. Fedorink 

[6]      In London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 299, 
Iacobucci J. stated, at pp. 407-408: “There is no general rule in Canada to the effect that an 
employee acting in the course of his or her employment and performing the ‘very essence’ of his 
or her employer’s contractual obligations with a customer does not owe a duty of care, whether 
one labels it ‘independent’ or otherwise, to the employer’s customer...”  Since that decision the 
Ontario Court of Appeal has considered on several occasions the sustainability of pleadings that 
advance claims against both a corporation and its directors, officers or employees.  Several 
principles emerge from those cases: 

(i) whether an employee or director of a corporation will be found personally liable for 
actions ostensibly carried out under a corporate name are fact-specific:  Montreal 
Trust Co., supra, at p. 720; 

(ii) facts giving rise to personal liability must be specifically pleaded: Montreal Trust, 
supra., at p. 720; Alper Development Inc. v. Harrowston Corp. (1998), 38 O.R. (3d) 
785 (C.A.); Immocreek Corp. v. Pretiosa Enterprises Ltd.  (2000), 186 D.L.R. (4th) 36 
(C.A.) at para. 27; 

(iii) absent allegations of fraud, deceit, dishonesty or want of authority on the part of 
employees or officers, they will be protected from personal liability unless it can be 
shown that their actions (i) are themselves tortious, or (ii) exhibit a separate identity 
or interest from that of the company so as to make the act or conduct complained of 
their own: Montreal Trust, supra., at p. 720; cited with approval in Alper 
Development Inc., supra.; Immocreek Corp., supra.; Normart Management Ltd. v. 
West Hill Redevelopment Co. (1998), 155 D.L.R. (4th) 627 (C.A.); ADGA Systems 
International Ltd. v. Valcom Ltd. (1999), 43 O.R. (3d) 101 (C.A.); and, 
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(iv) liability does not attach  to individual employees or officers merely by virtue of the 

fact that they might stand to gain from the completion of the impugned transactions as 
a result of their financial positions within a corporation: Normart Management, 
supra., at paragraph 18. 

[7]      In the present case, Andralex claims damages of $1 million against Ms. Fedorink for 
breach of contract, negligence, breach of fiduciary duty and negligent misrepresentation, and $1 
million for conspiracy to use unlawful means, together with punitive damages of $500,000. 

[8]      The allegations against Mr. Fedorink set out in the Statement of Claim are as follows: 

11. The Defendant, Sue Fedorink (“Fedorink”), an Ontario resident, was at all 
material times an employee of CIBC, as a Senior Small Business Banking Officer.  
The Defendants, CIBC and Fedorink, will hereinafter collectively be referred to 
as the CIBC Defendants. 

… 

27. The Franchisee states that Noble completed all the loan documents, and on or 
about on August 19, 2003, he met with the Franchisee and had them sign the 
loan documents…He further informed them that they should go to the CIBC 
branch located at 1129 Bloor Street West, Toronto, Ontario to see loan Officer, 
Sue Fedorink. 

… 

29.  On August 19, 2003 Fedorink informed the Franchisee that everything had been   
completed, including the opening of a new business account with CIBC.  The 
Franchisees asked whether any further documentation from Country Style was 
required, to which Fedorink responded that she had everything she needed, and 
that this business opportunity was a solid one, and she was absolutely certain that 
the loan would be properly repaid by them.  It is important to note that as of 
August 19, 2003 the Franchisee had not executed a franchise agreement or been 
provided with any disclosure or other franchise information from the Franchisor.. 

… 

30. The Franchisee proceeded to deposit $103,000.00 of the personal savings of its 
principals into a new CIBC account.  Fedorink informed them that the loan 
proceeds would also be deposited into this account. 

… 

33. The Franchisee contacted Fedorink, who explained that all the money had been 
transferred to Country Style.  The Franchisee was advised that she was merely 
following CIBC’s practices for the disbursement of loan funds. 
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… 

35. The Franchisee states that the Defendants, Young, Noble and Fedorink, purposely 
arranged the transaction to unfold in this manner in order to force the Franchisee 
to purchase the franchise. 

36. Since August 22, 2003, the date by which the funds were improperly transferred 
by CIBC and Fedorink to Young and Country Style, the Franchisee has learned 
that: 

a. The lending procedures of CIBC and the Small Business Loan program, 
and the requirements of the Franchise Act were not followed by Fedorink; 

… 

j. that Young, Noble and Fedorink have worked together and structured a 
number of Small Business Loans for Country Style franchises, in a 
similar manner as is detailed above. 

37. The Franchisee states that sometime between February 2003 and August 2003, 
Young, Fedorink and Noble were participants in a conspiracy to market and sell a 
Country Style franchise which was doomed to fail at over inflated prices.  The 
Franchisee states that they did this for the express purpose of improperly profiting 
from the Franchisee and the CSBF program. 

38. The Franchisee states that in their zeal to finalize the transaction, Fedorink and 
Noble did not meet the most minimal formalities required to obtain a loan through 
the federal government program and the Franchise Act. 

… 

42. The Franchisee immediately contacted Fedorink to request the loan 
documentation that had been provided by Country Style to CIBC.  The Franchisee 
was specifically looking for the list of equipment, prices and receipts.  In 
furtherance of the conspiracy, Fedorink and CIBC refused to provide these 
documents to the Franchisee. 

[9]      The Statement of Claim then proceeds to plead in paragraphs 55 through to 71 various 
breaches by the “CIBC”.  In its assertions of negligence, breach of its duty of care to a customer 
and mispresentation, the Statement of Claim does not specifically mention Ms. Fedorink.  The 
claim for breach of fiduciary duty does.  It states: 

“60. CIBC (through its agent Fedorink) failed to comply with its fiduciary duties by 
improperly transferring funds from its account to Country Style, when it was fully aware 
that it did not have its consent.”   
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The Statement of Claim concludes with a pleading of conspiracy against “all the Defendants” 
and a similar claim for punitive damages. 

[10]      Although in paragraph 11 of the Statement of Claim the drafter defines CIBC and Ms. 
Fedorink collectively as the “CIBC Defendants”, that term does not appear in the balance of the 
Statement of Claim.  As a result, Andralex’s claims in paragraphs 55 through to 71 against the 
“CIBC” for negligence, breach of its duty of care to a customer and misrepresentation must be 
taken as just that – claims against the CIBC alone.  Similarly, the claim for breach of fiduciary 
duty is made against the CIBC alone, although it does mention that the breach occurred through 
the bank’s agent, Ms. Fedorink.  However, that reference to Ms. Fedorink does not constitute an 
independent pleading of tortious conduct by her or actions that exhibit a separate identity from 
the CIBC. 

[11]      Consequently, Andralex has not framed its pleading to support a cause of action against 
Ms. Fedorink for breach of contract, negligence, breach of fiduciary duty or negligent 
misrepresentation.  I therefore strike out that portion of paragraph 1 of the Statement of Claim 
that asserts a claim for $1 million against Ms. Fedorink personally under those heads. 

[12]      By contrast, the pleading of conspiracy against Ms. Fedorink is a sufficient pleading of 
tortious conduct by Ms. Fedorink personally to clear the minimal threshold established by Hunt 
v. Carey, supra.  The allegations set out in paragraphs 35 and 37 of the Statement of Claim can 
be read as suggesting personal self-dealing.  I therefore dismiss that part of the motion seeking to 
strike out the claim for damages for conspiracy against Ms. Fedorink personally in paragraph 1 
of the Statement of Claim. 

Pleading of Conspiracy 

[13]      Counsel for the moving parties submitted that although the Statement of Claim may 
contain some technical defects in its pleading of conspiracy, his clients did not rely on those 
defects for purposes of this motion.  Instead, his clients rest their argument solely on the ground 
that the doctrine of merger defeated the conspiracy pleading because the conspiracy allegations 
add nothing more than can be obtained by proving the breaches of common law and statutory 
duties pleaded against the CIBC. 

[14]      The CIBC points to the frequently quoted language of Lord Denning in Ward v. Lewis, 
[1955] 1 All E.R. 55 (C.A.) where he stated at page 56: 

“It is important to remember that when a tort has been committed by two or more persons 
an allegation of a prior conspiracy to commit the tort adds nothing.  The prior agreement 
merges in the tort.  A party is not allowed to gain an added advantage by charging 
conspiracy when the agreement has become merged in the tort.”  

Although the Ontario Court of Appeal referred to this passage in its decision in Normart 
Management Ltd, supra., it is clear from that decision that the issue of merger did not arise on 
the particular pleadings in that case (see paragraph 30).  However, in D.G. Jewelry Inc. v. 
Cyberdiam Canada Ltd, [2002] O.J. No. 1465 (Super.Ct.), Croll J. was prepared to strike out 
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portions of a pleading relying on the doctrine of merger propounded by Lord Denning.  She 
wrote at paragraph 37: 

“For both the employment claim and the contractual claim, it is impossible to distinguish 
the facts pleaded in support of the conspiracy and in support of the specific allegations in 
tort.  As a result, the conspiracy claims, had they been properly established, would 
nonetheless be defective because of the doctrine of merger.  The plaintiffs cannot plead 
that the defendants committed a tort, and in addition, without any additional or different 
allegations, that the defendants entered into a conspiracy to commit that tort.  The 
doctrine of merger provides that the prior agreement merges in the tort.”  

[15]      In response Andralex’s counsel submits that use of the doctrine of merger at this stage of 
the proceeding is premature.  I agree.  Wilson J. directly addressed this issue in her judgment for 
the Court in Hunt v. Carey Canada Inc.,  [1990] 2 S.C.R. 959.  At paragraphs 53 to 55 of her 
judgment Wilson J. wrote: 

[53] Finally, the defendants also submit that a cause of action in conspiracy is not 
available when a plaintiff has available another cause of action. Since the plaintiff has 
alleged in paragraph 20 of his statement of claim that the defendants engaged in various 
tortious acts, the defendants contend that it is not open to the plaintiff to proceed with his 
claim in conspiracy. 
 
[54] In my view, there are at least two problems with this submission. First, while it 
may be arguable that if one succeeds under a distinct nominate tort against an individual 
defendant, then an action in conspiracy should not be available against that defendant, it 
is far from clear that the mere fact that a plaintiff alleges that a defendant committed 
other torts is a bar to pleading the tort of conspiracy. It seems to me that one can only 
determine whether the plaintiff should be barred from recovery under the tort of 
conspiracy once one ascertains whether he has established that the defendant did in fact 
commit the other alleged torts. And while on a motion to strike we are required to assume 
that the facts as pleaded are true, I do not think that it is open to us to assume that the 
plaintiff will necessarily succeed in persuading the court that these facts establish the 
commission of the other alleged nominate torts. Thus, even if one were to accept the 
appellants' (defendants) submission that "upon proof of the commission of the tortious 
acts alleged" in paragraph 20 of the plaintiff's statement of claim "the conspiracy merges 
with the tort", one simply could not decide whether this "merger" had taken place without 
first deciding whether the plaintiff had proved that the other tortious acts had been 
committed. 
 
[55] This brings me to the second difficulty I have with the defendants' submission. It 
seems to me totally inappropriate on a motion to strike out a statement of claim to get 
into the question whether the plaintiff's allegations concerning other nominate torts will 
be successful. This a matter that should be considered at trial where evidence with respect 
to the other torts can be led and where a fully informed decision about the applicability of 
the tort of conspiracy can be made in light of that evidence and the submissions of 
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counsel. If the plaintiff is successful with respect to the other nominate torts, then the trial 
judge can consider the defendants' arguments about the unavailability of the tort of 
conspiracy. If the plaintiff is unsuccessful with respect to the other nominate torts, then 
the trial judge can consider whether he might still succeed in conspiracy. Regardless of 
the outcome, it seems to me inappropriate at this stage in the proceedings to reach a 
conclusion about the validity of the defendants' claims about merger. I believe that this 
matter is also properly left for the consideration of the trial judge. 

 

[16]      Recently the Ontario Court of Appeal, in 728654 Ontario Inc.(c.o.b. Locomotive Tavern) 
v. Ontario, [2005] O.J. No. 4227 (C.A.), adopted a similar approach.  In overturning an order 
striking claims of conspiracy to injure, the Court stated, at paragraph 6: 

“…the doctrine of merger is not applicable at this stage.  It is open for the appellants to 
plead conspiracy to injure and abuse of process even though the material facts pleaded 
may overlap and eventually result in a finding of liability on one or the other, but not 
both.”  

[17]      The CIBC’s efforts to strike the claim of conspiracy against it and Ms. Fedorink on the 
basis of the doctrine of merger are premature, and I dismiss that part of the motion. 

Costs 

[18]      Success on this motion has been divided and, consequently, I think that no order should 
be made as to costs. 

Summary of Order 

[19]      The request to strike out that part of paragraph 1 of the Statement of Claim asserting a 
claim for damages against Ms. Fedorink personally for breach of contract, negligence, breach of 
fiduciary duty and negligent misrepresentation is granted.  The balance of the motion is 
dismissed.  No order is made as to costs. 

 

___________________________ 
D. Brown  J. 

 
 
DATE:  November 14, 2006 
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